PROPOSED NEW RULES OF CIVIL, CRIMINAL
AND APPELLATE PROCEDURE FOR THE INSPECTION
AND SEALING OF COURT RECORDS

The Joint Committee on Rules for Public Inspection and Sealing of Court Records has
recommended proposed amendments to the Rules of Civil, Criminal and Appellate Procedure for
the Supreme Court’s consideration.

If you would like to comment on the proposed amendments set forth below before they are
submitted to the Court for final consideration, you may do so by either submitting a comment
electronically through the Supreme Court’s web site at http://nmsupremecourt.nmcourts.gov/ or
sending your written comments to:

Kathleen J. Gibson, Clerk

New Mexico Supreme Court

P.O. Box 848

Santa Fe, New Mexico 87504-0848

Your comments must be received on or before December 7, 2009, to be considered by the Court.
Please note that any submitted comments may be posted on the Supreme Court’s web site for public
viewing.

[NEW MATERIAL]
5-123. Public inspection and sealing of court records.

A. Presumption of public access; scope of rule. Court records are subject to public
access unless sealed by order of the court or otherwise protected from disclosure under the
provisions of this rule. This rule does not prescribe the manner in which the court shall provide
public access to court records, electronically or otherwise. No person or entity shall knowingly file
acourtrecord that discloses material obtained from another court record that is sealed, conditionally
under seal, or subject to a pending motion to seal under the provisions of this rule.

B. Definitions. For purposes of this rule the following definitions apply:

1) “court record” means all or any portion of a document, paper, exhibit,
transcript, or other material filed or lodged with the court, and the register of actions and docket
entries used by the court to document the activity in a case;

(2 “lodged” means a court record that is temporarily deposited with the court but
not filed or made available for public access;
3) “protected personal identifier information” means social security numbers,

taxpayer-identification numbers, financial account numbers, all but the year of a person’s date of
birth, and all but the last four digits of a driver’s license number;

4) “public” means any person or entity, except the parties to the proceeding,
counsel of record, and court personnel;
(5) “public access” means the inspection and copying of court records by the
public; and
(6) “sealed” means a court record for which public access is limited by order of
the court or as required by Paragraphs C or D of this rule.
C. Limitations on public access. In addition to court records protected pursuant to

Paragraphs D and E of this rule, all court records in the following categories of cases are confidential
and shall be automatically sealed without motion or order of the court:



1) grand jury proceedings in which a no bill has been filed under Section 31-6-5
NMSA 1978;

2 proceedings for testing commenced under Section 24-2B-5.1 NMSA 1978;

3 proceedings commenced upon an application for an order for wiretapping,
eavesdropping or the interception of any wire or oral communication under Section 30-12-3 NMSA
1978; and

4) pre-indictment proceedings commenced under Chapter 31, Article 6 NMSA
1978.

The provisions of this paragraph notwithstanding, the docket number and case type for the categories
of cases listed in this paragraph shall not be sealed without a court order.

D. Protection of personal identifier information.

1) Unless otherwise ordered by the court, court records shall not contain
protected personal identifier information.

(2 If the court requires protected personal identifier information in a court
record, such information shall not be disclosed to the public except by order of the court. Such
information may otherwise be disclosed to local, state, tribal and federal agencies authorized by law
to collect or use the information disclosed.

3) The court clerk is not required to review documents submitted by the parties
for compliance with this paragraph and shall not refuse for filing any document that does not comply
with this paragraph. The court clerk is not required to screen court records released to the public
to prevent disclosure of protected personal identifier information.

E. Motion to seal court records required. Except as provided in Paragraphs C and
D of this rule, no portion of a court record shall be sealed except by court order. Any party or
member of the public may file a motion for an order sealing the court record. The motion is subject
to the provisions of Rule 5-120 NMRA, and a copy of the motion shall be served on all parties who
have appeared in the case in which the court record has been filed or is to be filed. Any party or
member of the public may file a response to the motion to seal under Rule 5-120 NMRA. The
movant shall lodge the court record with the court pursuant to Paragraph F when the motion is made,
unless the court record was previously filed with the court or good cause exists for not lodging the
court record pursuant to Paragraph F. Pending the court’s ruling on the motion, the lodged court
record will be conditionally sealed. If necessary to prevent disclosure, any motion, response or
reply, and any supporting documents, shall be filed in a redacted version that will be subject to
public access and lodged in a complete, unredacted version that will remain conditionally sealed
pending the court’s ruling on the motion. If the court denies the motion, the clerk shall return any
lodged court records and shall not file them in the court file.

F. Procedure for lodging court records. A court record that is the subject of a motion
filed under Paragraph E of this rule shall be secured in an envelope or other appropriate container
by the movant and lodged with the court unless the court record was previously filed with the court
or unless good cause exists for not lodging the court record. The movant shall label the envelope
or container lodged with the court “CONDITIONALLY UNDER SEAL” and affix to the envelope
or container a cover sheet that contains the information required under Rule 5-202 NMRA and
which states that the enclosed court record is subject to a motion to seal. On receipt of a lodged
court record, the clerk shall endorse the cover sheet with the date of its receipt and shall retain but
not file the court record unless the court orders it filed. If the court grants an order sealing a court
record, the clerk shall substitute the label provided by the movant on the envelope or container with
a label prominently stating “SEALED BY ORDER OF THE COURT ON (DATE)” and shall attach
a file-stamped copy of the court's order.

G. Requirements for order to seal court records.

1) The court shall not permit a court record to be filed under seal based solely
on the agreement or stipulation of the parties. The court may order that a court record be filed under



seal only if the court by written order finds and states facts that establish the following:

€)) the existence of an overriding interest that overcomes the right of
public access to the court record;

(b) the overriding interest supports sealing the court record;

(c) a substantial probability exists that the overriding interest will be
prejudiced if the court record is not sealed,

(d) the proposed sealing is narrowly tailored; and

(e) no less restrictive means exist to achieve the overriding interest.

(2 The order shall require the sealing of only those documents, pages, or portions
of a court record that contain the material that needs to be sealed. All other portions of each
document or page shall be filed without limitation on public access. If necessary, the order may
direct the movant to prepare a redacted version of the sealed court record that will be made available
for public access.

3 The order shall state whether the order itself, the register of actions, or
individual docket entries are to be sealed.

4) The order shall specify who is authorized to have access to the sealed court
record.

(5) The order shall specify a date or event upon which itexpires or shall explicitly
state that the order remains in effect until further order of the court.

(6) The order shall specify any person or entity entitled to notice of any future
motion to unseal the court record or modify the sealing order.

H. Sealed court records as part of record on appeal.

1) Court records sealed in the magistrate, metropolitan, or municipal court that
are filed in an appeal to the district court shall remain sealed in the district court. The district court
judges and staff may have access to the sealed court records unless otherwise ordered by the district
court. Requests to unseal such records or modify a sealing order entered in the magistrate,
metropolitan, or municipal court shall be filed in the district court pursuant to Paragraph F of this
rule if the case is pending on appeal.

(2 Court records sealed under the provisions of this rule that are filed in the
appellate courts shall remain sealed in the appellate courts. The appellate court judges and staff may
have access to the sealed court records unless otherwise ordered by the appellate court.

l. Motion to unseal court records.

Q) A sealed court record shall not be unsealed except by court order or pursuant
to the terms of the sealing order itself. A party or member of the public may move to unseal a sealed
court record. A copy of the motion to unseal is subject to the provisions of Rule 5-120 NMRA and
shall be served on all persons and entities who were identified in the sealing order pursuant to
Subparagraph (6) of Paragraph G for receipt of notice. If necessary to prevent disclosure, the
motion, any response or reply, and supporting documents shall be filed in a redacted version and
lodged in a complete and unredacted version.

2 In determining whether to unseal a court record, the court shall consider the
matters addressed in Subparagraph (1) of Paragraph G. If the court grants the motion to unseal a
court record, the order shall state whether the court record is unsealed entirely or in part. If the
court's order unseals only part of the court record or unseals the court record only as to certain
persons or entities, the order shall specify the particular court records that are unsealed, the
particular persons or entities who may have access to the court record, or both. If, in addition to the
court records in the envelope or container, the court has previously ordered the sealing order, the
register of actions, or individual docket entries to be sealed, the unsealing order shall state whether
those additional court records are unsealed.

J. Failure to comply with sealing order. Any person or entity who knowingly
discloses any material obtained from a court record sealed or lodged pursuant to this rule may be



held in contempt of court or subject to other sanctions as the court deems appropriate.
[Adopted by Supreme Court Order , effective |

Committee commentary. — This rule recognizes the presumption that all documents filed
in court are subject to public access. This rule does not address public access to other records in
possession of the court that are not filed within the context of litigation pending before the court,
such as personnel or administrative files. Nor does this rule address the manner in which a court
must provide public access to court records.

Although most court records are subject to public access, this rule recognizes that in some
instances public access to court records should be limited. However, this rule makes clear that no
court record may be sealed simply by agreement of the parties to the litigation. And except as
otherwise provided in this rule, public access to a court record may not be limited without a written
court order entered in accordance with the provisions of this rule.

Paragraph C of this rule recognizes that all court records within certain classes of cases
should be automatically sealed without the need for a motion by the parties or court order. Most of
the classes of cases identified in Paragraph C have been identified by statute as warranting
confidentiality. However, this rule does not purport to cede to the legislature the final decision on
whether a particular type of case or court record must be sealed. Paragraph C simply lists those
classes of cases in which all court records shall be automatically sealed from the commencement of
the proceedings without the need for a court order. Nonetheless, a motion to unseal some or all of
the automatically sealed court records in a particular case still may be filed under Paragraph I of the
rule.

Aside from entire categories of cases that may warrant limitations on public access,
numerous statutes also identify particular types of documents and information as confidential or
otherwise subject to limitations on disclosure. See, e.g., NMSA 1978, § 7-1-4.2(H) (providing for
confidentiality of taxpayer information); NMSA 1978, § 14-6-1(A) (providing for confidentiality
of patient health information); NMSA 1978, § 24-1-9.5 (limiting disclosure of test results for
sexually transmitted diseases); NMSA 1978, 8 29-10-4 (providing for confidentiality of certain
arrest record information); NMSA 1978, § 29-12A-4 (limiting disclosure of local crime stoppers
program information); NMSA 1978, § 29-16-8 (providing for confidentiality of DNA information);
NMSA 1978, § 31-25-3 (providing for confidentiality of certain communications between victim
and victim counselor); NMSA 1978, § 40-8-2 (providing for sealing of certain name change
records); NMSA 1978, § 40-6A-312 (providing for limitations on disclosure of certain information
during proceedings under the Uniform Interstate Family Support Act); NMSA 1978, § 40-10A-209
(providing for limitations on disclosure of certain information during proceedings under the Uniform
Child-Custody Jurisdiction and Enforcement Act); NMSA 1978, § 40-13-7.1 (providing for
confidentiality of certain information obtained by medical personnel during treatment for domestic
abuse); NMSA 1978, § 40-13-12 (providing for limits on internet disclosure of certain information
in domestic violence cases); NMSA 1978, 8 44-7A-18 (providing for limitations on disclosure of
certain information under the Uniform Arbitration Act). However, Paragraph C does not
contemplate the automatic sealing of such items. Instead, if a party believes a particular statutory
provision warrants sealing a particular court record, the party may file a motion to seal under
Paragraph E of this rule. And any statutory confidentiality provision notwithstanding, the court must
still engage in the balancing test set forth in Subparagraph (1) of Paragraph G of this rule before
deciding whether to seal any particular court record.

Paragraph D of this rule recognizes that certain personal identifier information often included
within court records may pose the risk of identity theft and other misuse. Accordingly, Paragraph
D prohibits the inclusion of protected personal identifier information in a court record without a
court order. If the court requires protected personal identifier information in a court record, such
information shall not be disclosed to the public without court approval. However, such information
may be disclosed to governmental agencies authorized by law to use the information.



Although a party shall not include protected personal identifier information in court records
absent a court order, a party may file a motion requesting permission to file a court record that does
contain protected personal identifier information. If the court grants a motion to file a court record
containing protected personal identifier information, the court should consider requiring the movant
to file a redacted and unredacted version of the court record so that the redacted version of the court
record can be made available for public access without the unnecessary disclosure of protected
personal identifier information.

Finally, it is the responsibility of a party filing a court record to ensure that it does not
contain protected personal identifier information. The court need not review individual documents
filed with the court to ensure compliance with this requirement, and the clerk may not refuse to
accept for filing any document that does not comply with the requirements of Paragraph D.
Moreover, the clerk is not required to screen court records released to the public to prevent the
disclosure of protected personal identifier information. Instead, the onus is on the parties and their
attorneys to alert the court when protected personal identifier information is included in a court
record in violation of this rule. If a party fails to comply with the provisions of Paragraph D, the
court may consider sanctions as appropriate under Paragraph J of the rule.

Paragraphs E and F set forth the procedure for requesting the sealing of a court record. Any
person or entity may file a motion to seal a court record, and all parties to the action in which the
court record was filed, or is to be filed, must be served with a copy of the motion. Any person or
entity may file a response to the motion to seal the court record, but, if the person or entity filing the
response is not a party to the underlying litigation, that person or entity does not become a party to
the proceedings for any other purpose.

Ordinarily, the party seeking to seal a court record must lodge it with the court at the time
that the motion is filed. A lodged court record is only temporarily deposited with the court pending
the court’s ruling on the motion. Accordingly, a lodged court record is not filed by the clerk and
remains conditionally sealed until the court rules on the motion. To protect the lodged court record
from disclosure pending the court’s ruling on the motion, the movant is required to enclose the
lodged court record in an envelope or other appropriate container and attach a cover sheet to the
envelope or container that includes the case caption, notes that the enclosed court record is the
subject of a pending motion to seal, and is clearly labeled “conditionally under seal”. If necessary
to prevent disclosure pending the court’s ruling, the motion, any response or reply, and other
supporting documents should either be lodged with the court as well or filed in redacted and
unredacted versions so that the court may permit public access to the redacted pleadings until the
court rules on the motion.

When docketing a motion to seal, the clerk’s docket entry should be part of the publicly
available register of actions and should reflect that a motion to seal was filed, the date of filing, and
the name of the person or entity filing the motion. However, any docket entries related to the motion
to seal should avoid including detail that would disclose the substance of the conditionally sealed
material before the court has ruled. If necessary to prevent disclosure, a court order granting a
motion to seal may provide for the sealing of previous or future docket entries related to the sealed
court records.

If the court denies the motion to seal, the clerk will return the lodged court record to the
party, it will not become part of the case file, and will therefore not be subject to public access.
However, even if the court denies the motion, the movant still may decide to file the previously
lodged court record but it then will be subject to public access.

If the court grants the motion to seal, it must enter an order in accordance with the
requirements of Paragraph G. The order must state the facts supporting the court’s decision to seal
the court record and must identify an overriding interest that overcomes the public’s right to public
access to the court record and that supports the need for sealing. The rule itself does not identify
what would constitute an overriding interest but anticipates that what constitutes an overriding



interest will depend on the facts of the case and will be developed through case law on a case by
case basis. The rule further provides that the sealing of the court record must be narrowly tailored
and that there must not be a less restrictive alternative for achieving the overriding interest. To that
end, the rule encourages the court to consider partial redactions whenever possible rather than the
wholesale sealing of pages, documents, or court files. Paragraph G also requires the court to specify
whether any other matter beyond the court record (such as the order itself, the register of actions,
or docket entries) will be sealed to prevent disclosure. The sealing order also must specify who may
and may not have access to a sealed court record, which may include prohibiting access to certain
parties or court personnel. In addition, the sealing order must specify a date or event upon which
the order expires or provide that the sealing remains in effect until further order of the court.
Finally, the order must list those persons or entities who must be given notice of any subsequently
filed motion to unseal the court record or modify the sealing order.

Any court records sealed under the provisions of this rule remain sealed even if subsequently
forwarded to the appellate court as part of the record on appeal. However, sealed court records
forwarded to the appellate court as part of the record on appeal may be reviewed by the appellate
court judges and staff unless otherwise ordered by the appellate court. Any other motions requesting
modification to a sealing order in a case on appeal must be filed with the appellate court.

Motions to unseal previously sealed court records are governed by Paragraph | of this rule.
A party or any member of the public may move to unseal a court record, and the rule does not
provide a time limit for filing a motion to unseal a court record. Motions to unseal follow the same
general procedures and standards used for motions to seal. A copy of a motion to unseal must be
served on all persons and entities identified in the sealing order as entitled to receive notice of a
future motion to unseal.

Although most court records should remain available for public access, when a court record
is sealed under this rule, all persons and entities who do have access to the sealed material must act
in good faith to avoid the disclosure of information the court has ordered sealed. Any knowing
disclosure of information obtained from a court record sealed by the court may subject the offending
person or entity to being held in contempt of court or other sanctions as deemed appropriate by the
court.

[Commentary adopted by Supreme Court Order , effective |




